
Chapter 10

Free Gas Leases and Exculpatory Clauses:
An Analysis of Weiss v. Thomas & Thomas

Development Co.
By Richard L. Gottlieb

Lewis, Glasser, Casey, & Rollins, PLLC
Charleston, West Virginia

Synopsis

§ 10.01. Introduction ......................................................................... 271
§ 10.02. Free Gas Service at Landowner’s “Own Risk” ............... 273
§ 10.03. The Exculpatory Clause in the Free Gas Lease ............... 274
§ 10.04. Case Law Regarding Exculpatory Clauses ...................... 275
§ 10.05. Weiss v. Thomas & Thomas: What Happened

to the Exculpatory Clause? ................................................ 276
§ 10.06. Duties and Liabilities of Public Utilities

(Gas Distributors) ............................................................... 279
§ 10.07. Differences Between Producers and Utilities

for Purposes of Imposing Liability ................................... 281
§ 10.08. Redrafting Exculpatory Clauses in Light of Weiss .......... 282
§ 10.09. Aftermath of Weiss .............................................................. 283

§ 10.01. Introduction.
Natural gas producers who operate gas wells often find themselves in

the gas service business. Most of these obligations are attributable to “free
gas clauses” that have been included in gas leases in Appalachia for over
100 years. These clauses essentially provide a lessor with a right to receive
free gas when gas is produced under a lease. These clauses are often limited
to a certain amount of gas or certain structures on the leased premises.

Free gas clauses have been the subject of two excellent articles in
prior Eastern Mineral Law Annual Institute Proceedings. The first chapter
was by William Roy Rice,1 that pertained largely to the construction of

1 Rice, “Why Free Gas,” 4 E. Min. L. Inst. ch. 16 (1983).
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these free gas clauses and litigation, particularly in West Virginia and the
Kentucky, regarding the rights of the lessor to obtain gas under the free
gas clause. This chapter will not traverse the same ground already plowed
by Mr. Rice.

The second excellent chapter was by John Heyer, II in the 1987 Eastern
Mineral Law Annual Institute Proceedings that dealt with the issue of
liability for providing free gas service.2 This chapter provides a detailed
background of the issues discussed herein. Many of the principles
articulated in Mr. Heyer’s chapter are fully applicable today. To that extent,
this article will highlight those aspects of Heyer’s earlier chapter.

However, the law has changed dramatically in one material respect
since 1987. At that time, Heyer accurately reported that “no cases have
been located in which a landowner has sought to hold a producer liable
for personal injuries resulting from a gas explosion.”3 Heyer observed
that an appropriate exculpatory clause in the gas lease should deter such
suits.

In 1997, the Ohio Supreme Court in Weiss v. Thomas & Thomas
Development Co.,4 issued an opinion which changed 80 years of
jurisprudence. There, the court ignored the clear language in an exculpatory
clause in finding that the well operator could be held responsible for a
death from an explosion at a landowner’s house, even though the well
operator performed no role in laying, maintaining or inspecting the service
line. The court analogized the operator’s duty to that of a public utility.

As set forth below, this decision could have a profound impact upon
the gas producer’s liabilities if followed by the courts of other states. This
chapter will therefore review: 1) the background of exculpatory clauses
in free gas lease; 2) cases involving exculpatory clauses, both in free gas
leases and generally; 3) the Weiss decision; and 4) cases pertaining to the
liability of public utilities for gas explosions. It will also suggest ways in
which the producers can seek to protect themselves in light of the Weiss
decision.

2 Heyer, “Liability Risks of Free Gas Clauses,” 8 E. Min. L. Inst. 15-1 (1987).
3 Id. at 15-3.
4 Weiss v. Thomas & Thomas Dev. Co., 680 N.E.2d 1239 (Ohio 1997).

§ 10.01


