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§ 10.01. Introduction.1
Over the past several years, environmental interest groups, state and

federal regulators, and members of the coal industry have engaged in a
running battle over the use of valley fills in surface mining operations in
Appalachia. Environmentalists appeared to have won a major victory in
October 1999, when Judge Charles Haden of the U.S. District Court for
the Southern District of West Virginia issued a decision prohibiting the
permitting of valley fills within intermittent and perennial streams.2

However, that decision, which was based on an interpretation of the federal
Surface Mining Control and Reclamation Act (SMCRA), 3 was
subsequently overturned on sovereign immunity grounds by the U.S. Court
of Appeals for the Fourth Circuit.4 Seemingly undeterred by that reversal,
environmentalists filed suit only months later, in August 2001, this time

1 Although the author represents Horizon NR, LLC, in the ongoing valley fill litigation,
the views expressed herein are the views of the author alone and not necessarily the
views of Horizon NR, LLC, or any of the author’s other clients.
2 Bragg v. Robertson, 72 F. Supp. 2d 642 (S.D.W. Va. 1999).
3 30 U.S.C. § 1201 et seq.
4 Bragg v. West Virginia Coal Ass’n, 248 F.3d 275 (4th Cir. 2001), cert. denied, 122
S. Ct. 920 (2002).
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focusing on the federal Clean Water Act (CWA),5 but once more seeking
a prohibition on the issuance of permits for valley fills.6 This chapter
describes this latest round in the ongoing battle over valley fills, including
the unusual twists and turns the litigation has taken on its way to a recent
hearing before the Fourth Circuit. First, provided is a brief overview of
the practice of valley fills, and brief summary of the previous round of
litigation, which ultimately focused on the SMCRA arguments made by
valley fill opponents; second, an examination of the basic structure of the
CWA, including the scope of jurisdiction of the U.S. Environmental
Protection Agency (EPA) and the U.S. Army Corps of Engineers (Corps),
and the major permitting programs administered by those two agencies
under Sections 402 and 404 of the CWA, respectively; third, a brief
summary of the arguments of the parties before the district court, which
focused primarily on the long and tortuous history of the definition of
“fill material” under the Corps’ permitting program; and fourth, the two
opinions issued by Judge Haden in May and June of 2002, in which the
court departed dramatically from the issues briefed by the parties in issuing
an injunction against all valley fill permitting under Section 404 of the
CWA. Finally, I analyze the arguments of the parties in the appeal currently
pending before the Fourth Circuit, and provide a brief overview of the
oral argument that occurred on December 4, 2002.

§ 10.02. Nature of Valley Fills and Previous Litigation.
[1] — The Role of Valley Fills in Surface Mining.
Valley fills are a necessary consequence of surface mining operations

in the mountains of Appalachia. In order to expose coal seams and
economically remove the coal, surface mining requires the removal of
the overlying rock and dirt from their natural states. The “swelling” of
this material by as much as 15 to 25 percent results in excess rock and

5 33 U.S.C. § 1251 et seq.
6 Kentuckians for the Commonwealth v. Rivenburgh, Civil Action No. 2:01-0770
(S.D.W.V.) (hereinafter generally referred to as “Kentuckians”).

§ 10.02


