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§ 5. 01.   Introduction.
Fires. Floods. Hurricanes. Tornados. These are events most people 

would describe as “acts of God”; events over which humans have little or 
no control. Apart from their practical implications, these events can have 
substantial legal implications for buyers and sellers of goods. Under what 
is commonly known as a force majeure (fors ma-zher) clause1 (meaning “a 
superior force”), a buyer or seller can be legally excused from meeting certain 
contractual obligations when the inability to do so is caused by events over 
which the party has little or no control. Buyers and sellers can, and often 

1  Also commonly known as a “vis major” clause.
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do, negotiate the contractual language that governs what events qualify as 
force majeure events and the parties’ respective obligations when such an 
event occurs. Consequently, what constitutes a force majeure event is an 
inherently individualized question that can only be answered on a case-by-
case basis in light of the language of a particular contract and the specific 
circumstances.

This chapter is designed to provide a brief overview of current issues 
facing the coal-related industries and how those issues may, or may not, 
trigger force majeure provisions in coal supply agreements.2 Section 5.02 
addresses the general definition and function of force majeure provisions. 
Section 5.03 provides examples of language used in force majeure clauses, 
and section 5.04 covers specific occurrences that may qualify as force 
majeure events. Current and future regulatory issues raising force majeure 
concerns are discussed in §§ 5.05 and 5.06. The potentially severe financial 
implications of an improper force majeure declaration are discussed by way 
of example in § 5.07. Finally, § 5.08 provides some recommendations for 
preventative measures to deal with force majeure issues.

§ 5.02.  Definition and Function of Force Majeure Clause.
The term force majeure means “[a]n event or effect that can be neither 

anticipated nor controlled. The term includes both acts of nature (e.g., 
floods and hurricanes) and acts of people (e.g., riots, strikes and wars).”3 A 
contractual force majeure clause is defined as a “provision allocating the risk 
if performance becomes impossible or impracticable as a result of an event 
or effect that the parties could not have anticipated or controlled.”4

The purpose of a force majeure clause is to allocate the respective rights 
and responsibilities of parties to a contract when certain events beyond the 
parties’ control may impede performance of the contract. For example, a 
force majeure provision would address the relative obligations of a buyer and 

2  For an in-depth discussion of force majeure provisions, see Allen, Stephen G., “Force 
Majeure Under Coal Supply Contracts,” 26 Energy & Min. L. Inst. ch. 6 (2005).
3  Black’s Law Dictionary 520 (7th ed. 1999).
4  Id.
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